Between Nian Mullick, a Banian Merchant) , 
of Calcutta in th Faſt Indies, - - - Appellant. 


John Zephaniah Holwell, of Calcutta, E/q; 
Attorney for William Davis, Eſq; - - - Reſpondent. | 


And between the ſaid John Zephaniah Holwell, Appellant. 


AND 


The ſaid Nian Mullick, «k 2 Reſpondent. 


The CASE of the ſaid Nian Mullick, Appellant 
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* "0g ILLIAM DAVIS, Eſq; who was one of the Council in the Eaſt India Company's Settle- 

” 7 ment at Calcutta, on his coming for England in February 1745-6. appointed Edward Holden 

Cruttenden and John Zephaniah Holwell, of Calcutta, Eſqrs; his Attorneys, jointly and ſeverally 

to manage and tranſa&t ſuch Part of his Eſtate and Effects as he left behind him in India, with 

Power to them jointly, and to each of them ſeparately, to tranſact the ſame in as full and ample Manner as 
he could do, were he perſonally preſent. | FS 

Among other Effects which Mr. Davis left under the Care and Management of his ſaid Attorneys, there 
was a large Quantity of Cotton he had ordered to be bought. at Surat, and which it was expected would 
arrive at Calcutta in June and October 1746. 

The Price of Cotton, for ſome Months before, and after Mr. Davis left India, was falling. 

Mr. Davis, in December 1745. and January 1745-6. fold Cotton at ſeveral Prices, from 17 Rupees 
8 Annas the Maund to 13 Rupees 4 Annas the Maund ; and, it continuing to fall after bis Departure, 
Mr. Cruttenden, one of his Attorneys, in March and April 1746. ſold large Quantities at different Prices, 

from Sixteen Rupees to Ten Rupees the Maund. WF 1 
18232 Maunds of Cotton belonging w the Eng?! REuſt Indta Cumpany, Which came by the Edgbaſton, 

were put up ſeveral times to be. ſold at Outcry at 15 Rupees, but there were no Bidders; and were at laſt, 

in March 1745-6. ſold at 13 Rupees 2 Annas the Maund, and 12 Months Credit, or Nine per Cent. Diſ- 
count—And about the ſame time Mr. Walker's Cotton fold for 7 Rupees 12 Annas the Maund, and Mr. 
Prince's at 4 Rupees 4 Annas the Maund. 
Jobn Fackſon, Eſq; who was Second at the Eaſt India Company's Settlement at Calcutta, and one of the 
moſt conſiderable Traders at that time in India, expecting 3000 or 4000 Bales of Cotton by the Surat Ships, 
after trying all the Black Merchants in his Way to Patna, and not being able to find a fingle Buyer, fold 
the Whole, in April 1746. to Omichund, a Black Merchant at Calcutta, for Twelve Rupees the Maund. 

The Price Cotton then bore at Calcutta was occaſioned partly by the Glut and Cheapneſs of that Com- 
modity at Surat (of which Mr. Davis's Attorneys admit they had then received Advice), and partly by the 
almoſt univerſal Stop and Stagnation the Invaſion of the Morattoes had put to Trade in general in that Part 
of India. 

Under theſe Circumſtances, Mr. Davis's Attorneys expecting to receive in a ſhort time 1090 or 1200 
Bales of Cotton for his Account on the next Surat Shipping; and as, at the Price Cotton then bore at 

Calcutta, it would produce a very large Profit, having been bought proportionably cheap at Surat; they 
determined to do as Mr. Fackſon had done, for fear of its falling lower; and to endeavour to ſel! the 
Whole in one Article, before the Arrival of the Ships, when it was reaſonable to expect the Market would 
be glutte . ; 

Mr. Holwell and Mr. Cruttenden having come to this Reſolution, they, in the Latter-end of pril, or 
Beginning of May 1746. acquainted the Appellant Nian Mullick, who was a conſiderable Merchant at Cal- 
cutta, of their Intentions of ſelling the ſaid Cotton, before it arrived, and deſired him to inquire out a 
Purchaſer for the ſame; in conſequence whereof, the Appellant made Inquiry of ſeveral eminent Mer- 
chants, large Dealers in Cotton; moſt of whom refuſed to buy at any Price, and others refuſed to give 
more than 15 Rupees per Maund. | | | | 

That, during this Tranſaction, Mr. Auguſtus Burton, an experienced Merchant at Calcutta (but whoſe Cre- 
dit was doubtful, he being at that time under a Letter of Licence), being indebted to Mr. Cruttenden in 
upwards of 20,000 Rupees; and having a Loading of Cotton, which he expected would ſoon arrive at Cal- 
cutta, from Surat, in the Scindy Merchant; Mr. Cruttenden, in order to ſecure his Debt, on the 7th Ma 
1746. contracted with Mr. Burton to purchaſe his whole Quantity of expected Cotton, at the advanced 
Price of 16 Rupees 8 Annas the Maund. 

Mr. Holwell and Mr, Cruttenden continuing to preſs the Appellant to find out ſome Perſon that would 
buy Mr. Davis's Cotton before its Arrival; which the Appellant not being able to do, and having been in- 
formed of Mr. Cruttenden's Contract with Mr. Burton, the Appellant reſolved to treat with them for the 
Purchaſe of the ſaid Cotton on his own' Account, but, agreeable to the known Practice and Uſage of India, 
in the Name of another Perſon. | | | _ _ | hy 


A | And, 


agree to take the ſame Price for Mr 
which was 16 Rupees 8 Annas the 
1 


Cotton, judging the ſaid Propoſal to be for the Be 
of the ſaid Two or Three Days, informed the Appe 
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And, for that Purpoſe, the Appellant informed Mr. Hotoe!l and Mr. Cruttenden, That, if they would 
Davis's Cotton as Mr, Crultenden had agreed to give for Mr. Burton's, 
Maund, there was a Perſon that would buy it; and defired them to take 
wo or Three Days Time to conſider of his faid Offer, 
That the ſaid Mr. Cruttenden and Mr. Holwvell, from the Knowlege each of them had of the Price of 
nefit of Mr. Davis, their Conſtituent, at the Expiration 
llant they conſented to fell 109 Bales of the ſaid Mr. 


Davis's expected Cotton on the Terms he had mentioned to them. 


and Dealers in India, as well Europeans as Natives, 
Contracts not in the Name of the real Buyer, but in the Na 


have been a Cuſtom time out of mind for Merchants, Traders, 
when they buy large Quantities of Goods, to make the 
me of another Perſon, and to take Security from 


[t is admitted, and proved in the Cauſe, to 


the real Buyer, for the Payment of the Purchaſe-money : By this means the Secret of Trade is kept, and 
ſeveral Advantages accrue to the Merchant. | 


This Precaution was particularly fitting in the preſent Contract, as the Appellant, who was a Gentoo, in 


caſe the Purchaſe took place, intended to ſend Part of the Cotton for Sale up the Country to Cu/na; and 
therefore, in order to protect the ſame from the Oppreſſions of the Country Governments (frequently pra- 
ctiſed on the Effects of ſuch Natives as are reputed to be rich), and without any other View or Deſign what- 
ſoever, he made uſe of the Mooriſh Name of Golam Mahemet, one of his Servants, as the Purchaſcr of 
the ſaid Cotton; and the Agreement was reduced into Writing, and ſigned by the ſaid Mr. Holwell, Mr. 
Crultenden, and the Appellant, in the Form following: 


icth May 3746 
Conitea&t tor tlie 
Sil- of the Cut- 
Wil, 


„ 
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he Avveilant's ; 


Agreement for 
Mis being Security 
tor the nominal © 
Buyer, dated 0 
10th My 1746, 
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W E, Edward Holden Cruttenden and John Zephaniah Heolwell, Attorneys for, and on the behalf of, 
Williem Davis, Eſquire, do hereby acknowlege to have contracted and fold, to Golam Mabomet, 
One thouſand Bales of Cotton, at the Rate of 16 Rupees 8 Annas current per Maund, and Two Months 

Credit from the Time of the Delivery: And it is further agreed by us, That the ſaid Thouſand 
Bales of Cotton is to be what comes firſt to Hand, out of the ſeveral Ships wherein the ſaid Milliam Davis 


- Eſq; is concerned; and likewiſe, that no damaged Cotton is to be delivered on Account of the Contract. 


in Witneſs whereof, we have hercunto ſet our Hands, in Caleulla, the ioth Day of May 1746. 


Z. II. Cruttenden, 
Jobn Leph- Holrwell. 


* HERE AS Meſſieurs Edward Holden Cruttenden and Fern Zephenieh Jlolwell, as Attorneys for 
William Davis Eſquire, have fold Go/am Mabomet One thouiand Balcs of Cotton, this is to certify, 
That as the ſaid Edward Holden Cruttenden and John Zephaniah Helwell, are no ways acquainted with the 


«* ſaid Golam Mahomet, that I Nian Mullick do hereby make myſelf liable to any bad Debts, that may ariſe 


from this Contract; and likewile, that the ſaid Golam Mahomet ſhall fully comply with the Contents 
and Meaning of the Bargain made with them the ſaid Edward Holden Cruttenden and Jobn Zephaniah Hol- 
well: In Witneſs whereof, I have hereunto fet my Hand, in Cylculta, this 1oth Day of May 1746. 


Nian Mullick. 


N. B. The Appellant was never in the Employ of Mr. Davis, or of the ſaid Mr. Holwell and Cruttenden 
as his Attorneys, in any Quality relating to Mr, Davis's Affairs; and was not, as the Reſpondent 
pretends, both Seller and Buyer of the Cotton in queſtion : He received no Brokerage, or Commiſſion 
tor concluding the Bargain, the ſaid Mr. Holtoell and Mr. Cruttenden being the Sellers of the Cotton; 
and it was totally indifferent to them who was the Buyer, provided he were a Perſon reſponſible, and 
able to pay the Price agreed on: And the Appellant did not perſuade or adviſe them to fell the ſrid Cot- 
ton, or give them any untrue Information relating thereto. | 


Soon after the making this Contract, Cotton took an unexpected Turn, and, inſtead of falling, as Mr. 


Hotlwel! and Mr, Cruttenden expected, role conſiderably— This Riſe was owing to an uncommon dry Sea- 


ſon, which deſtroyed the Cotton Plantations in the Neighbourhood of Calcutta; and to other Incidents here- 
after-mentioned. | 


10 June 1745. 


The Ship Scindy Merchant, in which there were 690 Maunds 30 Seer of Cotton, belonging to Mr. Da- 


vis, arrived at Calcutta, which was immediately delivered to the Appellant, who paid them 11,397 Rupees 
6 Annas for it, agreeable to his Contract; and the Appellant, in the ſaid Month of June 1746. fold the ſaid 
690 Maunds 30 Seer, together with upwards of 250 Maunds, Part of what was expected by the next Ships 
on Credit, to ſeveral Shopkeepers and Dealers in Cotton at Calcutta, chiefly Retailers, at different Prices, 
{rom 23 Rupees 1 Anna, to 23 Rupees 2 Annas the Maund. | : 


giving him an Account of the ſaid Contract : 


Copy of Part of a 
Letter written by ce 
the R-tpondent 
and My. Crut- 
tenden ro Mr. 
1 avis, d ited 

Cilcutta, 1%th 


July 2746, 


In July 1746. Mr. Holwel] and Mr. Cruttenden wrote to Mr. Davis, in London, the following Letter, 
** As you were ſenſible of the Drug Cotton was, when you left us, we made uſe of all the Addreſs we 
were Maſters of, in order to get clear of yours; and have done it by way of Barter, in Exchange for 
Soot Romalls, Ballaſore Ginghams, Chucklaes, and other Goods: We fold all the Cotton at 17 Ru- 
pees per Maund, and took the Goods at Prices, that, we flatter ourſelves, there will be no Lots on them: 
Never was this Commodity drove to ſo low an Ebb; the Company's Cotton, that came by the Edgbaſton 

was put up at Outcry ſeveral times, and zo Bidders, at 15 Rupces per Maund, and 12 Months Truſt ; 
and at laſt it was ſold at 13 Rupees and 2 Annas, and 12 Months Credit: About 400 Bales of Merdecas 
Walker's were ſold at 7 Rupees and 12 Annas per Maund ; and Mr. Prince's Cotton fold at 4 Rupces 
and 3 Annas Theſe diſcouraging Circumſtances, with a Country over-run with Morattoes, obliged us to 
think on what was to be done towards the Diſpoſal of ſo large a Quantity as we had to expectof yours; and, 
Cotton taking a little favourable Turn, by' Omichund's having bought all Mr. Zackſon's, to the A mount 
of 4000 Maunds, at 12 Rupees per Maund, we embraced an Opportunity of ſelling all yours, both. loot: 

and Bales, to a Relation of Coja Vazeed's, a Hughley Merchant, at 16 Rupees and 8 Annas per Maund, 
and To Months Credit; this Contract we made the gth May, before the Arrival of any of the Ships. 


5 and 


October 1746. 


FT 


« and before the Country Copaſs was gathered in, which at that time ſhewed an Appearance of being a 
« plentiful Crop. Thus, Sir, were we pleaſed and ſatisfied with what we had done, as we conſidered there 
&« was no Chance of making a bad Debt; neither would you be a Sufferer by the Loſs of Intereſt, God- 
« own Rent, and many other Inconveniences that cannot but occur to you; but, from a moſt uncommon 
« Drought, the Country Cotton is, as it is ſaid, intirely deſtroyed : And this Article has taken a Turn 
not thought on or expected by any Soul living, as it has riſen from 17 to 22 Rupees and 8 Annas ſince 
« the Arrival of the Surat Shipping; which Price it is now at, and we can't tell to what Price it may rife , 
&« ſo, on the contrary, it may take another Turn, ſhould the Morattoes return, which they certainly will, 
eas they are only retired a little beyond Ballaſore. The Occaſion that gave us the Opportunity of making 
„ this Bargain, was intirely owing to Mr. Cruztenden's having, ſome few Days before, bought Mr. Bur- 
©* ton's whole Cargo on the ſame Terms, only the looſe was excepted : This was looked on, at the time it 
« was done, but as a middling Bargain; but his chief and only Inducement was, that Mr. Burton owe 
© him upwards of 20,000 Rupees; and he conſidered he might be infinitely a greater Sufferer, ſhould Mr. 
©® Burton's Affairs, which are not thought the beſt, turn out wrong, than he could be, let the Cotton have 
e heen ſomething leſs. We can but ſay as things have turned out, but that the Difference it may be to you 
gives us Concern; but, on the other hand, as we think ourſelves intirely right in what we did, we 
ate confident you are too much our Friend, and too good a Merchant, to judge from the Conſequences 
„of what has happened, as it might have taken the other Turn; and we dare believe, had you been here, 
« you would readily have done the ſame thing; for the ſtrengthening of which Opinion, we have Mr. 
& Fackſen's intire Approbation, as he once, in a large Company, when Mr. Hotel! was preſent, aſked him 
« about it, as he ſaid he had heard ſomething of it; and, when he told him the Affair, he ſaid, He thought 
e you was much obliged to us, as he had tried all the Black Merchants (as he was going to Patra), 
eto take off his Concerns at 16 Rupees, and they would not, neither did they make him any Offers. 
© Notwithſtanding what has been done, we have the Pleaſure to aſſure you, that there is the greateſt Pro- 
ſpect of all your Ships making great Voyages, as the News at Surat, of the Drug Cotton was here, made 
it fall in proportion; and the deareſt it has been there, is 71 Rupees per Candy; and the laſt Advices we 
had from thence was, that it was at 43 Rupees per Candy, a Thing never before known. So, Sir, if 
you'll but calculate the Difference between this Year's and laſt, you'll find yourſelf @ greater Gainer by 
this Article than you was then, as it colt, at Surat, from 112 to 120 Rupees per Candy, and fold here at 
18 or 19 Rupces per Maund ; and now it coſt, at the deareſt, 71 Rupees per Candy, and ſold at 16 
„% Rupces 8 Annas per Maund.” | 

In-OZober 174. the reſt of Mr. Davis's Cotton arrived at Calcutta, which amounted only to 2488 Maunds 
30 Seer, being 3 20 Bales leſs than the 1020 Bales contracted for; all which was ſoon afterwards, without 
the leaſt Objection on the Part of the faid Mr. Holwell and Mr. Cruitenden, delivered by them to the Appel- 
lant, who, on the 19th December 1746. paid them for the ſame, agreeable to the ſaid Contract, 41,067 
Rupees 6 Annas; ſo that the whole Cotton delivered was 3,179 Maunds 20 Seer; and the Price the Ap- 


pellant paid for it was 52,461 Rupees 12 Annas. 


Extrat of the 
R- pondent ant 
Mr. Cruttend:e n's 
Leiter t., Nr. 


Davis, d»ted 


24th Nov. 174. 
0 


In November 1746. Mr. Helwell and Mr. Cruttenden wrote a Second Letter in relation to the ſaid Cotton, 
and the Price it then bore, to Mr. Davis their Conſtituent. 

„ The Governor, Sc. Attorneys for Mr. Braddyll, the other Day ſold his Proportion of Cotton that 
came by the Ships Jadda Merchant, Northesk, and Eſſex, at Outcry, for 20 Rupees and 8 Annas, and 


Two Monrhs Credit : fo that. all things conſidered, we can't but think this will be a further Confirmation, 
* that the Bargain we made for you was right, as there's no Ilazard of receiving your Mony, and there is 


no truſting here now with Safety at preſent. Since the aforeſaid Sale, the Governor has ſold the Cargo 
of the William, which Ship was conſigned laſt Year to Mr. Braddyll, and is this Year to that Gentleman's 
& Attorneys, at 19 Rupees and 4 Annas to 19 Rupees and 12 Annas, and Two Months Credit. This 
«© Commodity is at a Stand, as is Trade in general, every body wanting to ſell, and no Buyers.“ 

The Appellant, in Oeder 1746. on his receiving the Remainder of the Cotton, ſent 811 Maunds, Part 
thereof, to Culna, to be fold by his Factors or Agents there by Retail; who, in October 1746. fold 255 
Maunds thereof, Culna Weight, to upwards of Two hundred different Purchaſers, at different Prices, from 
2 Seer 5 Chittack, to 2 Seer 8 Chittack the Rupee: And, in November 1746. they fold 173 Maunds more 
thereof to One hundred and Fifty other Retailers, at different Prices, from 2 Seer 4 Chittack to 2 Seer 8 Chit- 
tack the Rupee; and, in December 1746. they fold the Reſidue of the ſaid 811 Maunds of Cotton at dif- 
terent Prices, cxcept a ſinall Part that was damaged, to upwards of Three hundred and Fifty different Re- 


.tailers, from 2 Seer 8 Chitrack to 2 Seer 53 Chittack the Rupee. 


All the reſt of the 3179 Maunds 20 Seer Cotton (except 47 Maunds, the Refuſe, or damaged Part of 
the whole Parcel), the Appellant fold at Calcutta, between the 15th Od ober and the 22d December 1746. 
chiefly by Retail, and on Credit, at different Prices, from 22 Rupees 12 Annas to 25 Rupecs. the Maund. 

In Zanuary, February, and March, 1740-7. Cotton continued to rife conſiderably higher, it having been 
ſold to the Retallers in thoſe Months from 25 to 30 Rupees the Maund. | | 

That, in Jan 1746-7. about Four Months after the laſt of the ſaid Cotton had been delivered to the Ap- 
p=lant, and after he had ſoldand diſpoſed of all of it, except the ſaid 47 Maunds, the ſaid Mr. Zo/well and Mr. 
Cruttenden,as it ſince appears, by the Inſtigation of one Gopaul Holdar, who had been Banyan-Servantto Mr. 
Davis, and took it ill that the ſaid Cotton had not been diſpoſed of by his Intervention, to the Appellant's great 
Surprize, thought proper for the Firſt time, to call the Validity of the ſaid Contract in queſtion, becaute the 
Appellant, and not Go/am. Mahomet, was the real Purchaſer ; and that therefore, as they inſiſted, according 
to the Engliſh Laws, the Contract was unfair, and liable to be ſet aſide. In Anſwer to which, the Appellant 
inſiſted, the making Purchaſes in that manner was every Day practiſed, and agreeable to the known Courſe 
of Trade in India; and that, if Cotton had fallen, inſtead of riſing, Golam Mabomet would not have been 
inquired after, but the. Appellant would have been called upon, and compelled to perform the Bargain: 
And the Appellant inſiſted: on the Validity of the Bargain, as he paid as high a Price for the Cotton in que- 
ſtion, as any Perſon had given, at that time, for Cotton not arrived, the Quality whereof was uncertain 
and that the Contract was, in every Light, fair, honeſt, and binding. | 

The ſaid Mr. Holwell and Mr. Cruttenden, inſtead of reſting ſatisfied with this, had ſoon afterwards ſeveral 
other Meetings with the Appellant in relation thereto; at which they inſiſted, That the great Rite of Cotton 
had given a Handle to Perſons, who envied them the Benefit of Mr. Davis's Commiſſions, to write to him 
to their Prejudice with reſpect to the ſaid Contract; and particularly, that as the Appellant was in the Ser- 

| 1 | vice 
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vice and Employ of the ſaid Mr. Crultenden, it had been reported, that the ſaid Mr. Holwell and Mr. Crut- 
terden were underhand concerned, or Sharers with the Appellant in the faid Contract; and notwithſtand ing 
they were both ſenſible that the ſad Report was falſe and groundleſs, yet they inſiſted, that unleſs the Appel- 
lant would act in ſuch a manner as neither of them might ſuffer in their Characters, and in Mr. Davis's 
gocd Opinion, they weuld proſerute the Appellant in the Engliſh Courts at Calcutta, on account of the ſaid 
Cor tract; and, at one of thoſe Meetings, the faid Mr. Cruttenden, with great Warmth, threatened never 
to « mploy him as his Banyan, unleſs he would ſubmit to what they had to propoſe to him, which was, to 

ay them for all the ſaid Cotton at the ſame Price Governor Braddyll's Cotton, which arrived at Calcutta 
in CHober, and was fold by publick Outcry in November 1746. ſold at, which, they computed, would 
am unt to about 12,40 Rupees more than the Price the Appellant had already paid them for the ſaid Cot- 
ton. In Anſwer to which, the Appellant being conſcious he had acted fairly and honeſtly in the faid 
Tre nſaction, at firſt abſolutely refuſed to comply with the Terms propoſed ; and, inſtead thereof, deſired 
the Mat er in Diſpute might be referred to the ſaid Mr. Davis, or left to Arbitration; both of which the 
id Mr. Hikoell and Mr. Cruttenden, upon conſulting together, refuſed to agree to: And the faid Mr. 
Crittenden p rſiſting, That, unleſs the Appellant ſubmitted to what had been propoſed, he would immedi- 
ately Ifenif: the Appellant from his Employ, which was a very profitable one, the Appellant determined 
rath r: pay the 12,000 Rupees in his own Wrong, than, by re uſing to pay them, loſe his Employment, 
ard have his Character and Integrity called in queſtion; and having acquainted Mr. Cruttenden therewith, he 
and Mr. Ilolrvell thereupon ſent to Governor Braddyll's Attorneys for the Account Sales of his Cotton, 
which, on an Average, appeared to have fold for 20 Rupees 10 Annas 4 Pice per Maund; at which Rate, 
the further Sum to be paid, by the Appellant, for the ſaid Cotton, amounted to 12,034 Rupees 1 5 Annas; 
which Sum the Appellant, for the Reaſons aforeſaid, a few Days before the 21ſt February 1746-7. agreed 
with the ſaid Mr. Cruttenden (with the Privity and Approbadion of the ſaid Mr. Holtpell) to pay to them, 
for the Uſe of the ſaid Mr. Davis, in full of all Demands in reſpect of the ſaid Cotton, on the ſaid Mr. 


| Cruttenden's (on the behalf of himſelf and the faid Mr. Helwell) promifing and aſſuring him he ſhould have 


Cory of Pate It is now ſome few Days ago ſince we had Intelligence, that the Contract we had made in relation to 


Letver writen by& your Cotton, was not in the Manner that we all along imagined ; and that Nian Mullick was concerned in 


Mr. Holwell and 
Mr. Cruttenden 


to NI. o D vis, 


dated Calcutta, 


21 Feb. 1746-7. (6 


25 Feb. 1746, 


no further Trouble in relation thereto, and that they would give the Appellant a Releaſe. 

This Agreement was not reduced into Writing, and, at the Making thereof, no Perſon was preſent, ex- 
cept the ſaid Mr. Cruitenden and the Appellant; but the ſaid Mr. Holwell, the ſame Day, approved of, and 
conſ-nted to it; and the Appellant ſoon afterwards allowed Mr. Cruttenden the ſaid Sum of 1 2,034 Rupees 
Annas in Account, for the Uſe of the ſaid Mr. Davis, in Performance of the ſaid Agreement, the ſaid 
Mr. Cruttenden having, at the time the ſaid Agreement was made, more than that Sum of the Appellant's in 
his Hands in Caſh. 

This Tranſaction being thus finally cloſed and ſettled fo much to the Advantage of the ſaid Mr. Davis, 
the ſaid Mr. Helzwell and Mr. Cruttenden, on the 21ſt February 1746-7. acquainted Mr. Davis their Conſti- 
tuent with the Agreement they had made with the Appellant, in a Letter which they wrote to him in the 
Words following : 


the Purchaſe ; and that Golam Mahomet was only an imaginary Perſon : On which, we ſent for Njan, and 
« taxed him with the Aﬀair, who owned every thing was true that we heard; on which, we repreſented to 


de have agreed to take che Micdium of what Mr. Bradaylt's Cotton fold for at Outcry, which will be a Dif- 


e ference of upwards of 12,000 Rupees, It will be needleſs to write you the Arguments he made uſe of 


to ſupport the Validity of the Contract, as the End has been taking back from him what, we think, is due 
to you; and, as it has turned out, we eſteem ourſelves infinitely happy in having made this Diſcovery, leſt 
& others might have endeavoured to have wronged us in your good Opinion and Eſteem, which, we cannot 
« hut flatter ourſelves, would be no caſy Matter; but, to be ſure, to have an Affair of ſuch Conſequnce 
&« tranſmitted you by others, and we to have taken no Notice of it, would have been Cauſe ſufficient, tho? 
© even in that Caſe, we might have been innocent, as we came to the Knowledge of this fo ſhort a Time.“ j 

Mr. Cruttenden, agreeable to his Promile, ſigned the following Releaſe or Diſcharge to the Appellant 
in relation to the ſaid Tranſaction; but Mr. Hokwell, as the Appellant hath been ſince informed, refuſed tw 
ſign the ſame. 


| | : * Calcutta, 25th February 1746. 

Cov ofthe E Account of William Davis, Eſq; Concern in Cotton, received on Ships Scindy Merchant, Eſſex, North- 

charge from f . &« ek, Judda Merchant, and Jenny, ſold by Contract to Golam Mahomet ; viz. 
avis $ Attor- 

nevs to the Ap- 

pellant, dated 
25 Fed. 1746, 


<« Cotton, Bales and looſe, 3179 : 20 at 16: 8 per Maund — — — 32.461 12 


4 But the above Contract not appearing to us valid, and that Nan Mullick 
&« Was concerned in the above, we have valued the Cotton at the Me- 
« dium Price of what Mr. EraddylPs ſold for at Outcry, agreeable to the 
&« Advices ſent Mr. Davis, which turns out, viz. | 


„Cotton, Bales 2,779 20 at 20 10 4 per Maund — — — 57,396 11 
„ Looſe 400 at 175 12 — 777 ͤĩ ES. ani A, 
64,496 11 
52,401 12 


& Difference is current Rupees — — 12,034 15 


* 


„ Which ſaid Difference we Edward Holden Cruttenden and John Zephaniah Holevell, Attorneys for and 
*© and on the behalf of William Davis, Eſq; do hereby acknowledge to be ſatisfactory to us, and in Conſi- 
& deraticn of the Receipt of which, we hereby indemnify the ſaid Man Mullick, as Attorneys for the ſaid 
Milliam Davis, from any further Diſputes or Trouble that may ariſe from his being concerned in the ſaid 
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him how ill a Thing he had done, and how liable we were to be cenſured on this Account; and that the 
„only Way to ſatisfy us was, to make Reſtitution, which, after many Diſputes. he has conſented © de, and 


May 1747. 


20th June 1747. 
The Pl:intifts 
file their Bill a+ 


[5] 
* Purchaſe of Cotton. In Witneſs whereof, we have hereunto ſet our Hands and Seals in Calcutta, this 
«< 25th Day of February 1746-7. 
| E. H. Cruttenden. L. S. 
Sealed and delivered, where no ſtampt Paper 
« js to be had, in the Preſence of 
« Arch. Crichton. 
he A. Nunis.” 


That, in May 1747. the ſaid Mr. Holwell ſet up a new Pretence, for which there was not the leaſt Co- 
lour or Foundation in Truth; viz. That the Agreement he and the ſaid Mr. Cruttenden had made with the 
Appellant in February preceding, was not an abſolute or final Agreement, but only conditional, in caſe the 
ſaid Mr. Davis ſhould approve it; and that the 12034 Rupees, which, in the Manner before ſtated, they 
had, in effect, extorted from the Appellant, was taken by them only for the preſent, and in part, and not 
in full; and he therefore inſiſted, That the Appellant ſhould give Security to anſwer any future Demands 
the ſaid Mr. Davis might make on the Appellant with reſpect to the ſaid Cotton-Contract ; which the Ap- 
pellant abſolutely refuſed to do, as being unjuſt, and directly contrary to what they had, as aforeſaid, agreed 
to, and the Appellant had performed. 

That thereupon, with a View to diſtreſs and ruin the Appellant, and force him to come into what had been 
propoſed ; a Bill was, on the goth of June 1747. filed againſt the Appellant in the Names of the ſaid Edward 


painſ the fr cht Holden Cruttenden, and John Zephaniah Holwell, as Attorneys for the ſaid William Davis in the Mayor's 


Appellant, in the 


Mayor's Court of Court of Calcutta, charging, that the Appellant offered to refund, according to what Mr, Braddyll's Cotton 


Calcutta. 


Mr. Holwell's 

Aſlhdavit, in or - 

fer to hold the 

Appellant to 
ail. 


25th Auguſt 
1747. The Ap- 
pellant's Anſwer. 


Plaintiffs Rep'i- 
cations filed 
17 47+ 


had fold for at Outcry ; and, that they not being able to diſcover the Price the Appellant had fold Mr. Davis's 
Cotton at, they thought proper, for the preſent, to take what the Appellant offered to retund, and refer the 
further Conſideration of the Affair to Mr. Davis their Conſtituent; and that the Appellant accordingly did 
retund and make good to them, on that Account, 12,034 cnrrent Rupees 15 Annas, winch they had brought 
to the Credit of the ſaid Mr. Davis; and, that ey had ſince applied to the Appellant, to give Security to 
anſwer the ſaid Mr. Havis's future Demands on him, in reſpect of the ſaid Cotton, which the Appellant had 
refuſed to do; and the Bill therefore prayed, that the Defendant might ſet forth particular Accounts of 
the Sales of the ſaid Cotton, and might be decreed to pay to the Plaintiffs for the Uſe ot their ſaid Conſtituent, 
the Difference bet ‘n the Price mentioned in the Contract, and the rea! Sales by bim made thereof ;, and that, 
in the mean time, he might give Security to perform ſuch Decree as the Court ſhould make in the Cauſe. 
Mr. Holtvell, the ſame Day, thought proper to make Affidavit, that the Appellant was indebted to the ſaid 
Mr. {avis in the Sum of 24,000 Rupees, as he believed: Upon which, the Court ordered the Appellant to 
give Bail in that Sum, for his Appearance in the ſaid Suit. | | 
This Proceeding of the ſaid Mr. Holwell was fo unjuſt, and contrary to the Agreement before-mentioned, 
that Mr. Cruttenden, who, as appears by the Proceedings, had permitted his Name to be inſerted as a Co- 
plaintiff in the faid Bill, merely in Compliance with the Opinion, and at the Requeſt of the ſaid Mr. Holcvell, 
on the ſaid Mr. Holtvell's making the ſaid Affidavit, and inſiſting to hold the Appellant to Bail in ſo large a 
Sum, diſavowed that Part of the ſaid Proceeding ; and on the Court's refuſing to take any of the Appellant's 


Caſt or Relations, or any other Black Merchant, as Bail, Mr. Cruttenden, who was one of the Plaintiffs, be- 
came one of the Bail tor the Appellants Appeaiauce in the ſaid Suit. 


The Appellant put in his Anſwer, in the Bengals Language, to the ſaid Bill of Complaint, and annexed 
thereto a Tranſlation in Engliſh, and thereby denicd the whole Equity of the Plaintiffs Bill, and ſet forth an 
Account current of the Profit he had made by the ſaid Contract; which, excluſive of the 12,034 Rupees he 
had already refunded, amounted only to 4762 Rupees 12 Annas: And in Schedules to his Anſwer, he ſer 
torth the Weight of each Bale and Bag of Cotton he received from the Plaintiffs, by whom weighed, and 
when delivered: As allo, diſtinct Accounts of the Sales of the ſaid Cotton, at Calcutta and Culna, expreſſ- 
ing the Names of the Buyers, the Times when, and the Prices at which, the ſame was ſold. hh 

To this Anſwer, the ſaid Mr. Ho/well and Mr. Cruttenden ſeverally replied ſpecially ; and Mr. Holwell, by 
his Replication, inſiſted, that a? the Time of the making the Contract, be ſuſpected the Appellant was intereſted in 
it ; and that, ſoon after, he «was no longer in Doubt, but that he made the Purchaſe for himſelf, under the Name of 
Golam Mahomet; and yct he admits, that after this, the Cotton on its Arrival was delivered to, and paid 
for by the Appellant, without any Complaint, Objection, or Inquiry whatſoever, being made in relation 
thereto, till January or February following; and he thereby alſo admitted, that large 3, gy of Cotton 
were fold in March and April preceding the Contract, at Calcutta, by publick Outcry, from 7 Rupees 12 
Annas to 14 Rupees the Maund ; and he thereby inſiſted, that the u/zizmate Agreement made with che Ap- 
pcllant, was made by the Appellant with him the ſaid Mr. Holwell, in the Preſence of Mr. Bodley his Attor- 
ney, and not with Mr. Cruttenden; and that the ſame was a conditional Agreement, and was ſo made /u5/e- 
quent to and after the Dale of his and the ſaid Mr. Critenden's joint Letter to Mr. Davis, of the 21ft Februa- 
ry 1746-7. and he admitted, that it has been a Cuſtom time out of mind, for independent Merchants, Dealers, 
and Traders, Natives of the Country, to make Contracts in other People's Names. 

Mr. Cruttenden, by his Replication, admitted, that at the Time he and Mr. Holwell made the ſaid Contract 
with the Appellant, they expected from the Appearances that then occurred, that Cotton would bear a low 
Price: — That in January and Februrry 1946-7. there were divers Meetings and Conſultations between him 
and Mr. Helwell, to fix the Terms on which they ſhould finiſh the Diſpute with the Appellant; and that at 
length they came to a Relolution, that if they put their Conſtituent's Cotton upon the ſame Footing with the 
Cotton belonging to Thomas Braddy!l, Eiq; the late Preſident, both Parcels being the ſame Sortment, and en- 
caged the Appellant to refund, agreeable to the Medium of what Mr. Braddyll's Cotton yielded, it would be 
putting it on a reaſonable Footing, as Mr. Braddyll's Cotton was ſold in a publick Manner, at Auction or 


- Outcry, to the higheſt Bidder, the 24th October 1746. and as the Ship William's Cotton was fold Five Days 


alterward in the like Manner at publick Outcry, for a much lower Price; and that they having come to this 
Determination, he the ſaid Mr. Cruttenden, as the Appellant was his Banyan and Servant, and conſequently 
was under a kind of Dependence to him, undertook to repreſent the ſame to the Appellant, which he did: 
And that after many Arguments, and indeed ſome Repreſentations, that the ſaid Mr. Cruttenden's Character 
might probably be affected, it the Appellant did not comply with the Propoſitions made him; and that the 
ſad Mr. Cruttenden muſt be under the Neceſſity of parting with the Appellant, if he did not; the Appellant, 
upon th-fe and the like Conſiderations, and on Mr. Cruttenden's alluring him, that he ſhould have no farther 


Trouble 


499 
Trouble upon the Occaſion, agreed to pay them for the Uſe of the ſaid Mr. Davis, according to the Medinin 
Sales of Mr. Braddyll's Cotton, at publick Outcry as aforeſaid; which, upon Computation, came to 12,034 


Rupees. a 

g- The Appellant, on the 19th Day of January, filed a ſpecial Rejoinder to Mr. Cruttenden's ſaid Ra- 

Vllt, Re Plication 3 and on the 11th Day of March following, he filed a Rejoinder to Mr. Holtvell's ſaid Rep::- 

5 cation, in which he gave the following Anſwer to an Inſinuation contained in Mr. Holwe!!'s Replication, 

ch 1747 relating to the Appellant's not having by his Anſwer, cleared Mr. Cruttenden of the ſaid Report, that 
he was underhand concerned in the ſaid Contract: —“ That, by his Anſwer, he ſwore he bought the Cotton 
& and ſold the Cotton for himſelf, which he could not have ſworn, if any other Perſon had been concerned 
© for him; but that, if Mr. Hokuel!! thought it neceſſary, the Appellant thereby offered to make Oath, 
© that he the ſaid Mr. Cruttenden was no ways concerned as a Purchaſer of the ſaid Cotton, in the ſtrongeſt 
© Words that Man Judgment or Malice could invent:—And the Appellant thereby averred, that the only 
Motive that induced him to refund the ſaid 1 2,034 Rupees, was to continue in the Employ of the ſaid Mr. 
Cruttenden, and not to be further haraſſed or perplexed ; and inſiſted, that he was well known to be as inde- 
pendent a Merchant as moſt in Calcutta; and the Appellant ſubmitted to the Conſideration of the Court, the 
il Conſequences that might attend Trade in general, if they ſhould diſcountenance the Cuſtom of making 
Purchaſes in nominal and diſintereſted Perſons Names, eſpecially that Part of the Trade carried cn by the 
Natives there; for that, if they are ſcen to carry on large Dealings, the Mogul, or his immediate Officers, ne- 
ver fail of ſqueezing them out of the greateſt Part o raeir Property, of which the Appellant, in his Rejoinder, 
mentioned ſeveral recent Inſtances; and as to the Accounts of the Sales of the ſaid Cotton, annexcd to his An- 
ſwer, the Appellant inſiſted, that the Culna Account Sales were the very ſame he received from Bridge and 
Chero, his Gomeſtahs or Factors, which he belic ved to be fair and juſt; and that if there was any Difference 
between the Prices in thoſe Sales, and others made at Cura, by other Perſons, the Difference proceeded from 
the different Goodneſs of the Commodities; and as to the Calcutta Sales, the Appellant inſiſted, that in the 
Accounts were expreſſed, the Day cach Parcel was fold, the Names of the Perſons the fame was fold to, the 
Quantities, and the Prices, the ſatm were fold for; and that all or moſt of the Buyers were on the Spot, which 
enabled the ſaid Mr. Holwell to inquire into the Truth thereof, and to contradift the ſame, if the ſaid Accounts 
were untrue; and the Appellant inſiſted on the Benefit of the ſaid Relcaſe, executed by the ſaid Mr. Crutten- 
den, the 2 :th February 1746. Mr. Davis having appointed the ſaid Mr. Cruttenden and Mr. Hotwe!l his At- 
torneys, jointly and ſevrrelly. | 

5 25th Auguſt 1747. the Appellant, by the Advice of his Attorney, filed his Croſs-Bill againſt the ſaid Mr. 

* 6 Orof nil Flokoell and Mr. Cruttenden, tor a Diſcovery; and that they might return the 12,934 Rupees they had re- 

Mr. Howell ang Ce ived from the Appellant, in the manner betore-mentioned, they having thought proper to break the Agtee- 

Mr. Cruttenden, ment, in Conſequence of which it was paid. 

The Deferdants 1 7th November 1 747. the ſaid Mr. Holwell and Mr. Cruttendenſeverally anſwered this Bill: And Mr, Hale e, 

ute by his Anſwer, admitted, that he and Mr. Cruttenden requeſted and intreated the Appellant to look out for a 


ſwers to the 


282 ire Purchaſer for the Cotton; and that it was at that Time reported in Calcutta, that Cotton at Surat was pur- 
147. chaſed from 48 to 55 Rupees per Candy; and that he and Mr. Cruttenden had received Advices to that Purpoſe, 
from Mr. James Frazier, a Merchant at Surat: He alſo admitted, that in February 1746. it was propoſed, 


that the Diſputes might be referred to Mr. Davis; and that Mr. Holwell refuſed the ſame, or to refer the Matter 
to Arbitration; and thar thereon the Appellant did agrec wriftund and pay back the ſaid x 25034 Rupees, 


Mr. Cruttenden, by his Anſwer, admitted the Price of Cotton to be as above ſtated ; and, particularly, that 
Mr. Davis, before his leaving India, in December 1746. fold 107 Maunds at 12 Rupees 3 Annas the 
Maund, and, in January 1946-7. Thirty-four Maunds at 13 Rupees 4 Annas the Maund; and that Mr. 
Cruttenden, after Mr. Davis's Departure fold ſeveral large Parcels, in April 1736. at ſeveral Prices, from 16 
Rupees to 10 Ruprces the Maund ; and that the Eaſt India Company's Cotton, which came in the Ship 


Edgbaſton, being 1763 Maunds, was, in March 1745-6. fold at 13 Rupees and 5 Annas the Maund, and 12 


Months Truſt ; and that John Fackſon, Eſq; in April 1746. fold Omichund all his the ſaid Mr. Fackſon's Cot- 


ton, expected by the Surat Ships, being between 3000 to 4000 Maunds, at Twelve Rupees the Maund, And 


Mr. Cruttenden thereby admitted, that, on the 75th May 1746. he purchaſed a large Quantity of Cotton of 
Mr. Auguſtus Burton, at 16 Rupees 8 Annas the Maund ; but that his fole Reaſon and Motive for buying 
it was, that Mr. Burton owed him upwards of 20,000 Rupees; and, as his Affairs were not in the beſt Con- 
dition, he bought it to ſecure his Debt: And he admitted, that it was reported in Ca/autia, that Cotton was 
purchaſed at Surat, at that Time, from 48 to 55 Rupees the Candy, and that he had often warm and 
paſſionate Diſcourſes with the Appellant; and that, in order to induce him to comply with the Terms he has 
complicd with, he the ſaid Mr. Cr4ttenden did threaten to diſmiſs the Appellant from his Service, or not to have 
any thing further to do with him; and that thereupon the Appellant propoled to refer the whole Matter to 
Mr. Davis, or to leave it to Arbitration; but that the Europe Shipping being then on their Diſpatch, and he 
and the ſaid Mr. Holwell wanting to finiſh the Affair, ſo that they might tranſinic an Account of it to their 
Conſtituent Mr. Davis, they told the Appellant, they looked upon it to be trifling; and that he nn⁰ł comply 
with the Terms propoſed; and he thereby admitted, that, in Compliance with thoſe Terms, the Appellant 
did pay the ſaid 12,034 Rupees; and that, on the Appellant agreeing to pay the ſame, he aſked for a Re- 
ceipt, or Voucher; and that he promiſed him ſuch Receipt, or Voucher; and aſſurcd him, he ſhould have no 
farther Trouble, and ſo intended: And as to the Cuſtom in India, of making Contracts in the Name ot other 
Perſons not intereſted therein, the ſaid Defendant evaded giving any direct Anſwer thereto. 5 
29 THOuary The Appellant replied ſeparately to the Defendant's ſaid Anſwers; and thereby inſiſted the Agreement was 
1 an abſolute, and not a conditional Agreement; and the ſaid Defendants rejoined, 8 
ee „ That both Clauſes being thus regularly at Iſſue, the Court, the 14th April 1748. began the hearing the 
the bearing o& Cauſe, by examining the Witneſſes viva voce in Court; which Examination continued until the 18th of .4pri/ 
nc Sh. 1749. when the Evidence on all Sides was cloſed, and the Plaintiffs Attorney began to ſum up the Plaintiff's 
Evidence. | | 
13th June 1749 The Court ordered the Regiſter to prepare an Average Price of all the Sales of Cotton, as ſet forth by the 
Plaintiff*s Evidence, from the 1ſt to the 12th May 1746. | | | 
16th June 1:49 The Regiſter delivered in the Account of the Average Price of Cotton imported Anno 1745. as {ct 
forth by the Plaintiff*s Evidence, from the 1ſt to the 12th May 1 746. which appeared to be, in the Whole, 1017 
Maunds 26 Seer, ſold, at a Medium, at .18 Rupees 8 Annas 9 Pice the Maund: And the Court, the fame 
Day, ordered the general Relcaſe executed to the Appellant by Mr. Cruttenden ſhould be produced the next 
Court-Day. | | | > $06 
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Wo hot) June 1749. The Plaintiff's Attorney produced Four Letters, written, as he pretended, by the ſaid Mr. Davis to the 


Plaintiff; and offered to read ſeveral Paragraphs out of thoſe Letters, as Evidence, which being oppoſed as ir- 
regular, and as not being Evidence, the Conſideration thereof was adjourned to the next Court-Day. : 


ag9 June 2749. The Plaintiff's ſaid Motion was taken into Conſideration z and thereupon the preſiding Alderman obſerv- 


ed to the Court, That it appeared the Letters, which were then offered to be read, were received Fourteen 
Months after the Commencement of the Suit; that ſome of the Letters were received Six Months after Iſſue 
joined, and ſome of them Eight Months betore they were produced in Court; and ſome of them were not 
offered to be read in Court till after the Cauſe had been at Iſſue Fifteen Months, and both Parties had taken 
up Seventy Sittings in hearing the Cauſe and debating of Evidence; and that the Motion for reading thoſe 
Letters was not made till after the Plaintiff's Attorney had been moſt Part of Three Days in ſumming up the 

vidence : After which, the Queſtion being put, Whether it was proper to admit the ſaid Letters to be read; 
the Court was of Opinion, the ſame ought not to be read; againſt which, Mr. Coates and Mr. Irwin, Two of 


= the Aldermen, entered their Diſſent. | 
Feth June 1749, The Court ordered the Regiſter to prepare an Equation of the Medium Price of the Sales of Cotton, as 


exhibited by the Appellant, including only ſuch Sales as were made between the iſt and 12th May 1746. and 
that as thoſe Exhibits, on their being compared with their reſpective Bengal Books were moſt of them found 
imperfect, the Regiſter was ordered to take the Medium Price of the Sales omitted from the iſt to the 1 2th 
of May 1746. | . 
Wh July 1749. The Regiſter delivered into Court the following Accounts; vix. 
Account of Cotton ſold by the Plaintiff's Witneſs ; viz. 


Medium Price, 
1017 Maunds 26 — _ — 18 8 9 per Maund — Rs. 18,876 5 


Account of Cotton fold per the Appellant's 1 7 Exhibits, 


Medium Price. 
1081 16 15 — — — — 16 0 3 — — Rs. 17,316 13 © 


Account of the Omiſſions in the Appellant's Exhibits. 


| | Medium Price. 
266 13 10+ — — — — 12 3 — — — Rs. 6,666 3 


N 


140 


3 


O 


2405 16 10 | 42,859. 5 


Medium Price of the Whole. 
Maunds. Rs. 
2465 16 10 — —— is — — 17 6 2 per Maund. 


Mr. Goddard, the preſiding Alderman, obſerved, That the Plaintiff Mr. Holwell had ſome time before ac- 
quainted the Court he was ready to produce to the Court other Accounts, Sales of Cotton, made by molt of 
the ſubſtantial Inhabitants of Calcutta, to the Amount of 3000 Maunds; and he therefore moved to have thoſe 


Accounts produced: Which Motion the Court was of Opinion ſhould not be complied with. 
1, 19, 2, The CuulTt pfloceeded I, HCailng tun Cauſe, when che Tana ed. Thar M. Rrddard might not fit as 


2 28. La Judge: Which Motion was unanimouſly rejected; after which, the following Queſtion was put: 


26. 23. 31 


— Ih. 4, 5 Whether the Contract made between the Plaintiffs as Attorneys for Mr. Davis, with Golam Mahomet, 


1743 J dated the 1oth of May 1746. be valid or not? And it was carricd by a Majority of 4 againſt 3 of the Alder- 


men, that the Contract was not valid; againſt which Reſolution, Mr. Baldrick, Mr. S$hiers, and Mr, Griffith, 
Three of the Aldermen, entered their Diſſent. | | 

Ich Auguf 74. The Court proceeded in hearing the Cauſe; when Mr. Goddard moved, That the Plaintiff Mr. Crutten- 
den might be aſked, Whether the Appellant Nian Mullick, at any time, did agree with him, Cruttenden, to 
ſtand referred to Mr. Davis's Opinion, for further Satisfaction in the Cotton Affair: But Mr. Bodley, as At- 
torney for the Plaintiffs, objecting to the Legality of the ſaid Queſtion, the Court being equally divided, 


Four and Four, it was carried, by the Mayor's caſting Vote, That the ſaid Queſtion ſhould 20 be put to 


Mr. Cruttenden ; againſt which, Four of the Aldermen entered their Diſſent. 


25th Augult The Court proceeded in hearing the Cauſe, and read a Copy of the ſaid Paragraph in the Plaintiffs joint 


-%64 Letter to Mr. Davis, dated the 21ſt February 1746-7. | 
After which, Mr. Holwell moved the Court, That Mr. Bodley, the Plaintiffs Attorney, might be ſworn 
to a Converſation, pretended to have been held with the Appellant, at Mr. Holwe!l's Houſe, in the Preſence 
of Mr. Bedley, as ſet forth in Mr. Holwell's ſeparate Replication to the Appellant's Anſwer 3 upon which 
the Court unanimouſly reſolved, That no new Evidence ſhould be received. | 
Then the Queſtion being put, Whether it appeared to the Court, that the Agreement mentioned in the 
joint Letter of the Complaints, of the 21ſt February 1746-7. to their Conſtituent Mr. Davis, was a 
legal Agreement or not? the Court was of Opinion, That it was a legal Agreement; againſt which, Mr. 
Coates, Mr. Irwin, and Mr. Orme, entered the following Difſent : ©** Becauſe a Reference to a private Letter 
appears to us nothing to the Deciſion of an Agreement, which, we think, ought to be under the Hands 
« and Seals of the Plaintiffs to the Defendant.“ | | 
Then the Queſtion being put, Whether the 12,034 Rupees ſhould be refunded to the Appellant, or not ? 
the Court was unanimouſly of Opinion they ſhould not. | 


mh Ave. 1745. The Court taking into Conſideration the Plaintiffs original Bill of Complaint ; and it appearing, that the 


Agreement of the Parties mentioned in Meſſieurs Cruttenden and Holwel!'s joint Letter ro Mr. Davis, of 
the 21ſt of February 1746. pleaded in the Defendant Nian Mullick*s Anſwer, as an Agreement made an 
paid, to put an End to all Diſputes on the Subject of the Contract of the 1oth of May 1746. Which 
Agreement was, in the Opinion of this Court, declared, on the 15th Inſtant, to be a legal Agreement: 
It was therefore thereby ordered and decreed, by a Majority of Six Aldermen againit Two, That the 
< Plaintiffs original Bill ſhould be diſmiſſed, and that each Party ſhould pay their own Colts :* From which, 
Mr. Coates and Mr. Orme entered their Diſſent; becauſe they had already voted the Contract of the 14th of 
Aay invalid, as being a fraudulent one; and becauſe they thought the Second pretended Agreement, of 
the 21ſt February, was no Agreement, Contract, or Compoſition, with the Appellant. | 
| ( The 
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The Court taking alſo into Conſideration the preſent Appellant's Croſs- Bill, and obſerving, that the Money, 
therein prayed to be refunded, was paid by him, in conſequence of the ſaid Agreement of Parties, mentioned 
in the ſaid Letter of the 21ſt February 1746-7. ; the Court therefore ordered and decreed, That the faid 
© Croſs-Bill ſhould be diſmiſſed, and that each Party ſhould pay their own Colts : *—From which, Mr. Ircin 
entered his Diſſent z becauſe, as he inſiſted, it appeared to him, that the 12,934 Rupees was paid by the 
Complainant, to let the Matter reſt as it was, till Mr. Davis's Opinion of the ſame was reccived ; which 
Agreement, he inſiſted, was ſet forth, in a Letter from Mr. Cruttenden to Mr. Holwell, dated 20th May 
1747. which correſponded with all Papers ſet forth by Mr. Howell to the Court, concerning that Affair: 
Therefore it was his Opinion, That the ſaid Bill ſhould be diſmiſſed, but that Nian Mallick ſhould pay 
Meſſicurs Holwell and Cruttenden, as Attorneys for Mr. /'avis, their full Demand, with all Coſts of Suit. 
Mr. Coates and Mr. Orme likewiſe diſſented as to each paying their own Coſts; becauſe it did not appear 
to them, that the Appellant refunded upon Agreement, which Agreement no-where appeared to them to 
be made with him; and they were therefore of Opinion, That the Appellant ſhould pay the whole Colts in 
both Suits. 

Mr. Bodley, the Plaintiffs Attorney, moved the Court, That as their Decree, of the 19th Auguſe, was 
not yet inrolled, that the Court would therefore pleaſe to permit him to lay the Books of Accounts of their 
Conſtituent Mr. Davis, which, as he inſiſted, were kept by Mr. Crattenden, and lately delivered over to 
Mr. Holwell, before the Court, for their Conſideration, as by ſuch Accounts it appeared to him, as he al- 
leged, in Oppoſition to the Letter of the 2 1ſt February, on which, as he ſaid, the Decree of the Court was 
founded, That the ſaid Mr. Davis, by the Entries of the ſaid Books, had always been Debtor, and was 
then Debtor, for the ſaid 12,034 Rupees, Mr. Davis's Caſh, on the Reccipt thereof, being, by the ſaid 
Entry, made Debtor to Golam Mahomet : But it appearing to the Court, that the Decree was made the 
19th Auguſt, the ſame was then read, and approved, and ordered to be inrolled, and Mr. Bodley's Motion 
was rejected; againſt which, Meſſicurs Coates, Irwin, and Orme, entered their Diſſent. 

The preſent Appellant, notwithſtanding he had great Reaſon to expect, that the Mayor's Court would 
have decreed the 12,034 Rupees, which the ſaid Mr. Holwell and Mr. Cruttenden had obtained from him, 
in the unfair and diſengenuous Manner above ſtated, to have been refunded to him, and that he ſhould have 
been decreed his Coſts ; yet, as his Conſent was had, and he did agree to pay the ſaid 12,034 Rupees, on a 
Promiſe of his being releaſed, and having no further Trouble in the faid Affair, the preſent Appellant there- 
fore acquieſced under, and did not appeal from, the ſaid Decree. | 

But Mr. Holwell appealed to the Preſident and Council of Calcutta, from the ſaid Orders and Proceedings 
of the Mayor's Court, for Diſmiſſion of the Plaintiffs original Bill: And, by his Petition of Appeal, prayed, 
That the ſaid Order or Decree of Diſmiſſion might be {et aſide ; and the Matters of their original Bill be de- 
crecd to the Plaintiffs, or ſuch other Relief given them as ſhould be juſt. 

The preſent Appellant put in his Anſwer, in Writing, to the ſaid Petition of Appeal; and thereby, in 
Anſwer to an Objection of Mr. Holwell's, That che 12,034 Rupees was not paid, or brought into Mr, Davis's 
Caſh, till the laſt Day of March, the Appellant, as the Truth was, inſiſted, That Mr. Cruttenden, one of 
the Plaintiffs, had it in his Power to do it, whenever he pleaſed, after making the Agreement, he being in 
Caſh for the preſent Appellant a greater Sum: And the preſent Appellant thereby alſo inſiſted, That no 
legal Proof had been made of the pretended conditional Agreement inſiſted upon by the ſaid Mr. Hotell: 


And he further inſiſted, That no verbal or literary C- ſpondence between the Plaintiffs themſelves, or any 
other their private and ſeparate Acts not proved to have been conſented or agreed to, by the Appellant, 


could bind the preſent Appellant ; for that, if that was to be allowed as binding a Third Perſon, it would put 
it in the Power of any Two Perſons combining together, to correſpond themſelves into Poſſeſſion of ſuch 
Third Perſon's Eſtate : And the Appellant thereby alſo inſiſted, That Letters were good Evidence againſt the 
Writer or Writers of them, though not againſt a Third Perſon, without proving his Conſent to it; and inſiſted, 
That an Agreement might be good and valid, without being under Hand and Seal; and that a Letter pre- 


' tended to have been wrote by Mr. Cruttenden, one of the Plaintiffs, to Mr. Howell, the other Paintiff, 


dated the 20th May 1747. was not Evidence; and that the Matters in Diſpute, on the ſaid Appeal, were 
reduced to the following Queſtions : Whether the Agreement made between him and the Plaintiffs, in February 
1746-7. was, as inſiſted on by the preſent Appellant, a fnal and concluſive Agreement; or whether it was 
only conditional, or to the Effect as inſiſted upon by the ſaid Mr. Holrell? And he therefore prayed, the 
ſaid Mr. Holcpell's ſaid Appeal might ſtand diſmiſſed, with Coſts. 

The ſaid Appeal came on to be heard before the Preſident and Council of Calcutta, who, notwithſtanding 


dor the ſaid Letters were not legal Evidence, and that the preſent Appellant had objected thereto, both there and 


in the Mayor's Court, permitted them, and ſeveral other Exhibits and Certificates, which were not Evidence, 
to be read as Evidence for the Plaintiffs: After which, the Court put the following Queſtion : 

Whether it appears to this Court, that the Agreement mentioned in the joint Letter of Mr. Cruttenden 
and Mr. Holrvell, of the 2 1ſt of February 1746-7. to Mr. Davis, their Conſtituent, was a legal Agree- 
ment or not?“ 

Upon which the Preſident declared, he was of Opinion, That it was @ legal Agreement: But Mr. Burrow, 

and Four others of the Council, thought proper to declare, they were of Opinion it was not @ legal Apree- 
ment; and, for ſuch Opinion, gave the following moſt extraordinary Reaſons: * Becauſe Mr. Holwel! has 
* declared, upon Oath, they did not make a concluſive Bargain, but that it was agreed that it ſhould be re- 
* ferred to Mr. Davis; and alſo, becauſe Nian Mullick, in his Croſs-Bill [which ftood diſmiſſed, and 19 
© Appeal from it], has redemanded the 12,034 Rupees.“ 
The Cauſe came on to be further heard, in the Abſence of the Preſident (who, after what had paſſed on 
the 23d of January, declined any further Attendance), when the preſent Appellant, being ſick, and confined 
to his Room, moved, That the further Hearing of the Cauſe might be deferred for Eight or Ten Days ;— 
which Indulgence the Court refuſed : After which, the following Queſtion was put: 

Whether the Accounts of Sales of Cotton, laid before the Court, were true or fifitious Sales of Mr. 
* Davis's Cotton?“ 

Mr. Burrow declared, he thought it impoſſible to come at the Truth thereof; that Nian Mullick had 
{wore to the Truth of them; and there does not ſeem, to him, full Proof that they are falſe. | 

Mr. Walls declared, he was of Opinion, That it is unreaſonable to ſuppoſe, that Nian Mullick would ſell 


Golam Mabomet's Cotton, which he then looked upon as his own, at an inferior Price, when, at the ſame _ 


dime, he fold his Maſter's for a higher: Therefore, though he proves, that he has made ſuch Sales of Cotton, 


yet 
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et thoſe Sales, for the above Reafon, ſeemed to be picked ; and that Mr. Davis has had Injuſtice done 
im in thoſe Sales delivered in by Nian Mullick. 
Mr. Rooper is of Opinion, That Mr. Davis has not had Juſtice done him in thoſe Sales. 


Mr. Drake is of Opinion, That they are neither true nor genuine. A, 
Mr. Hiebe thinks they are not true Sales. | 
The Majority of the Court being of Opinion, That the Sales are unjuſt, the Queſtion was put, What 
* Satisfaftion Mr. Davis was to have for his Cotton? 
Mr. Burrow is of Opinion, That the Cotton per Scinda Merchant ſhould be valued at the Medinm of 
Nian's Sales in June, as per his Account, excluſive of what he puts down as Seitram Pall the 2th June: 
The Cotton per Jenny, at the Medium Price of Mr. Craddock*s Sales in October: 
The Cotton per Freight Ships, at the Medium Price of Mr. Braddyll's Sales: And 
That the Amount of the Cotton, agreeable to this Equation, ſhould be brought to Mr, Davis's Credit, at 
Two Months after the Delivery of the Cotton. 
Mr. Watts is of Opinion, That Mr. Davis ſhould have Credit for the Medium Price of all the Calcutta 
Exhibits of Sales delivered in from June to December 3 iſt; and that the Amount, agreeable thereto, be 
brought to his Credit, Two Months from the Delivery of the Cotton, 
Mr. Roper is of Mr. J/atis's Opinion. 
Mr. Drake is of Mr. Burrow's Opinion. 
Mr. Hicbe is of Mr. Watts's Opinion, 
The Majority being of Opinion, That Mr. Davis ſhould have Credit for the Medium Price of all the 
Calcutta Exhibits of Sales delivered in, from the Month of June to the 3ziſt December; ani that Mr. Davis's 
Account ſhould be credited, agreeable thereto, Two Months after the Cotton was delivered: The Court de— 
creed the ſame accordingly, and ordered the Regiſter to draw out, and lay betore them, the Medium Price of 
the Sales of the Cotton contained in the ſaid Exhibits. 
The Queſtion being put, which Party ſhould pay the Coſts of Suit; 
Mr. Burrow is of Opinion, That each Party ſhould pay their own Coſts, 
Mr. Watts is of the ſame Opinion 
Mr. Rooper is of Opinion, That Nian Mullick ſhould pay all Caſts. 
Mr. Fytche is of the ſame Opinion, 
Mr. Drake is of the ſame Opinion. 
Decreed, therefore, That Nian Mullick do pay all Coſts. | 
#gJan. 1749 5% The Regiſter of the Court delivered in the Account ot the Medium Price of Sales, contained in the Plainti fis 
Exhibits, marked B. N', 2, 3, 4, 5, 7, 8, 9, amounting to 2,312 Maunds 39 Scer 8 Chittuck, an! to 
"Mn, Rupees 4 Annas 3 Pices; which, on an Average, amounted to 25 current Rupees 6 Annas per 
aund. 
Ordered, therefore, That the Decree of the laſt Court-Day be inrolled, agrecable to the ſaid Medium 
Price of 25 current Rupees 6 Annas per Maund. | 295 
3 From theſe very extraordinar, Decrees, Orders, and Reſolutions, of the Majority of the Council of Cal- 
ed. , . ' . 2 : 
2749-50. © Outta, who attended the Hearing of the ſaid Appeal, the ſaid Nian Mullick immediately appealed to his moſt 
gracious Majeſty in Council; and, by his Petition of Appeal, he humbly ſubmits it to his Majcſty, That the 
Queſtion in relation to the preſent Appellant's Sales of the Cotton, or the Quantum of the Satisfaction, if any, 
Mr. Davis was intitled to have for his Cotton, not having been under the Conſideration of the Mayor's Court, 
could not therefore be determined by the Court of Appeals, but that the Cauſe ought to have been remitted 
back to the Mayor's Court, with proper Directions for that Court to aſcertain the ſame ; and the Appellant 
thereby, as he had done in the Court at Calcutta, objected to Two Exhibits, produced and read in the Cauſe, 
on the Part of Mr. Holwell, A, N* 7. A, N* 8. the one being a Certificate, and the other a Letter of one 
Kevebram Surma, as not being Evidence; and the Appellant thereby appealed from the ſaid Decree or De- 
crees of the ſaid Court of Appeals, and from all Orders, Inrollments, and Proceedings relating thereto z and 
prayed the ſame to be reverled ; and that that Part of the Decree of the Mayor's Court, of the 15th and 18th 
Auguſt 1749. which declares the Agreement mentioned in the ſaid Letter of the 2 1ſt Pebruary 1746. to be 
a legal Agreement, might be confirmed; and that Part of the Decree of the Mayor's Court, whereby it is 
declared, That each Party do pay their own Colts, may be alſo confirmed; and that the Appellant may have 
his Coſts ſubſequent to that Time. | | 
Charter ereQing His Majeſty's Royal Charter, erecting Courts of Juſtice at Calcutta, is dated the 24th of Stept. 1740, 
r Couit and the Power thereby given to the Governor and Council to hear Appeals is in the Words following: 
of Appeals, 
*4 Sept. 1246. « And it is our further Will and Intent, and We do, by theſe Preſents, ordain and eſtabliſh, That if 
ce any Perſon or Perſons ſhall think him, her, or themſelves, aggricved by any Judgment, Sentence, or 
“ Decree, of the faid Mayor's Court, ſuch Perſon or Perſons ſhall or may, within Fourteen-Days after ſuch 
judgment, Sentence, or Decree, of the ſaid Court, ſhall be entered of Record, appeal to. the Governor | 
4 Or Preſident and Council of Fort William aforeſaid, for the Time being, whom, or any Three or more 
« of them (whereof the Governor or Preſident, or, in his Abſence, the Senior of the Council reſiding there 
« to be one), We do hereby, for Us, our Heirs and Succeſſors, conſtitute, nominate, and appcint, to be 
© for ever hereafter a Court of Record, for that Purpoſe, to receive ſuch Appeals, and to hear and deter- 
« mine the ſame, and to do all other Acts, Matters, and Things, neceſſarily incident thereunto, whoſe De- 
« termination ſhall be final, if the Damages, Debt, or Thing directed to be paid, done, or delivered, 
c ſhall not exceed the Value of One thouſand Pagodas ; but in cafe the ſame do exceed the Value of One 
& thouſand Pagodas, then any Perſon or Perſons, who ſhall think him, her, or themſelves aggrieved by 
& ſuch Judgment, Sentence, or Decree, made on ſuch Appeal, ſhall and may, within Fourteen Days after 
« the Sentence, Judgment, or Decree, given or made, upon ſuch Appeal, thall be entered of Record, ap- 
« peal to Us, our Heirs and Succeſſors, in Council (as is uſual in Caſes of Appeal from any of our Colonics 
« in the Heſt-Indies), upon giving Security to pay Intereſt, after the Rate of Eight pc» Cent. tor the Thing 
e adjudged or decreed to be paid down or delivered, and the Coſts of ſuch Appeal, in caſe the ſaid Judg- 
« ment, Sentence, or Decree, ſhall be affirmed: And it is our Will and Pleaſure, That the judgments, 
« Sentences, and Orders, of Us, our Heirs and Succeſſors, and of the ſaid Governor or Preſident, and 
% Council, made upon any ſuch Appeals reſpectively, ſhall and may be put in Execution by the ſaid Hagens 
% Court, in ſuch manner as an original Judgment of the ſaid Court ſhould or might have been.“ | 
| C | The 
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R-or-r1's An, The ſaid Mr. Hotwel! filed his Anſwer at Calcutta to the preſent Appellant's faid Petition of Appeal to 
ons ks his Majeſty, and thereby he ſet up a new Pretence, never before inhſted on in the Cauſe, and which is totally 
| unſupported in point ot Fact, or Proof, viz. That the Appellant's Accounts Sales, ſet forth in his Anſwer, 
were not the real Sales of Mr. Davis's Cotton, though, pollibly, the real Sales of other old and bad Cotron, 
ſubſtituted by the Appellant, for that ,they were real Sales had never been diſputed by the Reſpondent , and the 
Reſpondent thereby infſted, That HH edurt of Appeals had decreed Mr, Davis 14, 426 Rupees le's than 
was due to him; but that as the ſaid Court had / greatly relieved him in other reſpects, it was certain the 
Reſpondent ſhould have acquieſced, and not have appealed therefrom ; but that as the Appellant had appealed 
to his Majeſty, the Reſpondent thought himſelf juſtified in appcaling likewiſe to his Majeſty, for the ſaid 
maining 14.420 Rupecs. 3 FA | 
MM r. Fokooll filed his faid Crok-Appeal z to which the Appellant in the Original Appeal put in his An- 
Cr. 5 
feb. 1750. Tha Chd William Davis preſented his Petition to his Majeſty in Council; whereby he declared, That he | 
a opts and approves the ſaid Mr. Holtvell's ſaid Crols Appeal, in every Part thercof; and prays the Ori- | 
ginal Appeal may be diſmiſſed, with Colts. Dy | 
And the Cauie now comes on to be finally heard before your Lordiſhips on both the ſaid Appeals. | 
And the faid Nian Mullick humbly hopes, That, on his original Appeal, the Decree, Orders, and Proceedings 
of the Preſident and Council of Calcutta ſhall be reverſed ; and that Part of the Decree of the Mayor's Court 
of Calcutta, which deciares the Agreement mentioned in the ſaid Mr. Holtwell and Cruttenen's Letter of 
the 21 Feb. 1746. to be a legal Agreement, ſhall be armed, among many otters, tor the following 


N 


J. For that, as to the original Contract made the 10th May 1746. in the Name of Golam Mahomet, there 
is not the leaſt Evidence that the Appellant acted unfairly or fraudulently in the making thereof: 
It is in Proof, that, be fore he concluded it, he applied to ſeveral Perſons to purchaſe the ſaid 
Cotton, and that the utmoſt they offered was 15 Rupees the Maund; and there. is no Proof in 
the Cauſe, that any Perſon, except the Appellant, would at that time have given ſo large a Price 
as 16 Rupecs 8 Annas tor fo large a Quantity of Cotton before it arrived. 


———— hin fb" 2 


e 


C . A Os ET: 


II. For that, although upon the Foot of the Plaintiff's picked Sales of Cotton, fold between the i ſt and 
12th May, in ſia/l Parcels and by Retail, the Medium Price comes out to be 1“ Rupees 8 Annas k 
9 Pice the Maund ; yet it appears by the Defendant's 17 Exhibits, that great Quantities were fold, ( 
May 10. at leſs than 16 Rupees 8 Annas, and that the Medium of the Sales contained in thoſe I 
17 Exhibits was 16 Rupees 3 Pice per Maund— The Regiſter has ſtated the Quantity of Cot- 
ton mentioned, in the Flaintiffs and Defendant's Proofs, to be ſold between the 1ſt and 12th May, 
to be 2465 Maunds, and that the Medium Price of the Whole was 17 Rupees 6 Annas 2 Pice per 
Maund; but he omitted taking into this Account 2347 Maunds of Cotton fold to the Plaintiff 
Mr. Cruttenden, the jth of May 1746. at 16 Rupees 8 Annas per Maund, by Mr. Burton, and 
which would have reduced the Medium Price of all the Sales to leſs than 16 Rupees 14 Annas, 
i. e. to only between 5 and 6 Annas per Maund more than the Plaintiff, in the Name of Golam 
Mahomet, agreed to pay for the whole Parcel—And it appears by the Proots in the Cauſe, that there 
is no ſtaple or fixed Price for Cotton; and that there was commonly a Difference oſ 2 or 3 Rupees 
per Maund in the Prices given for Cotton by different Perſons the ſame Day. It is therefore ſub- 
mitted, that a Difference of between g and 6 Annas per Maund could not be a Foundation for 
vacating the ſaid Contract on the Head of Fraud or Impoſition When a whole Cargo, or a 
large Quantity of Goods, is fold in one Article, it is always ſold cheaper than the then current 
Price ſmaller Quantities are then ſold for The Reaſons for which are obvious: As the retail- 
ing it out in ſmaller Quantities mult neceſſariſy glut the Market, and fall the Price; beſides, 
by thus felling it in one Article before the Ships arrived, Mr. Davis ſaved the Expence : 
of Landing, Warehouſe Rent, bad Debts, &c. and made Intereſt of the Amount, from Two — 
Months after the Cotton arrived; all which Advantages were more than equivalent to Two Ru— 
pees per Maund in the Price: The Difference of Six Annas the Maund, on the whole 3179 5 
Maunds, would amount only to 1192 Rupees; and the 12,034 Rupces, which the Appellant, = 

by the Methods before ſtated, was induced to pay to the Plaintiffs, amounted to an increaſed Price | 
ot more than Four Rupees per Maund, on the 3179 Maunds, and was more than a tenfold Satiſ- 
faction for the ſuppoſed Fraud of Six Annas the Maund. + | 


SETS 


III. For that, unjuſtifiable as the Methods uſed by the Plaintiffs, to induce the Appellant to pay this ad- 
vanced Price of more than Four Rupecs per Maund, appear to be, the lame are however no 
otherwiſe material in the preſent Cauſe (the Appel/onr, as he agreed to it, ſubmitting to be bound by 
bis Agreement), than to thew the Unreaſonableneſs of any further Demand being made on him, in 
reſpect of the ſaid Contract, if the Affair had been left open, and had not been finally ſettled by 
the Agreement made in Feb. 1746-7. ; | | 


IV. For that, with reſpect to the Agreement made in February 1746-7. for putting a final End to all Dif. 
pures in relation to the ſaid Cotton Contract, there is the fulleſt and clearcſt Evidence thereof 


poſſible, under the Hands of Mr. Howell and Cruttenden, in their Letter to Mr. Davis, of the 2 1 | 5 
Heb. 1746-7. and in ſcvcral other ſubſequent Letters, Beſides this, Mr. Cruttender, who (with the | 5 
Privity and Approbation of Mr, Helwell) made the A greement with the Appellant, hath admitted, 4 
by bis Anſwer, that it was final, and not conditional ; Mr. Holwell indeed hath inſiſted, that the . 
only and ultimate Agreement made with the Appellant, was made by the Appellant with him, and iq 


not with Mr. Cruttenden, in the Preſence of Mr. Bodley, his Attorney, at Mr. [1elevell's Houſe, 

on the Eighteenth or Nineteenth Day of February 1746-7, which was TWO or Thret Days be- F 

fore the Letter of the 21ſt of February 1746, was written But, in this, he is unſupported by | 

any Proof whatſoever z and is inconſiſtent with himſelf, he having, in his Replication to the Apr 
pellant's 
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pellant's Anſwer, averred, that the ultimate Agreement with the Appellant was mace ſub/equent te, 
and after the Date of the ſaid joint Leiter of the 2 1ſt of February 1746-7. | 


V. For that the Reaſons given by the Majority of the Members of the Court of Appeals, for reverſing 
the Decree of the Mayor's Court, and for voting the Agreement made with the Appellant not 
to be a legal Agreement; viz, ** becauſe the ſaid Mr. Holwell had declared upon Oath, that 
they did not make a concluſive Bargain, but that it was agreed it ſhould be referred to Mr. 
Davis; and alto becauſe the Appellant, in his Croſs-Bill [which had been diſmiſſed], rede- 
% manded the 12,034 Rupees ;”” ſufficiently ſhew upon what falſe Principles the major Part of 
the Members of the Court of Appeals proceeded in reverſing the ſaid Decree. 


VI. For that, as to the Court of Appeals decreeing the Appellant to account for the ſaid 3 179 Maunds 
of Cotton, at the pretended Medium Price of 25 Rupees 6 Annas the Maund, with Intereſt, the 
Appellant is adviſed the ſame was irregular, and contrary to the Principles of Juſtice and Equity. 
— The Plaintiffs, by their original Bill, prayed, That the Defendant might pay them the Dif- 
ference between the Price mentioned in the original Contract, and the real Sales of the ſaid 
Cotton: This was all the Court of Appeals ought to have decreed, after they had ſet aſide the 
Agreement made in February 1746-7 ; and they ought to have remitred the Cauſe back to the 
Mayor's Court, with Directions for that Court to carry ſuch Decree into effectual Execution, by 
Examination of the Appellant on Interrogatories, Production of his Accounts, &c. 


VII. For that, as to the Sales of $11 Maunds, Part of the ſaid Cotton which was fold at Culna, and which, 
at an Average, ſold, Charges deducted, at 22, Rupees 8 Annas the Maund, the Appellant 
hath proved the Account Sales thereof, annex<d to his Anſwer, % be juſt and true, and the 
Plaintiffs produced no legal Evidence to invalidate the fame ; on the contrary, leveral of the Plain- 
tiffs Exhibits confirm the Fairneſs and Truth of thoſe Accounts; notwithſtancling which, the 


Court of Appeals have decreed the Appellant to account for theſe $11 Maunds after the ſaid Rate 
of 25 Rupees 6 Annas per Maund. 


VIII. For that, as to the Remainder of the ſaid Cotton, which was ſold at Calcutta, the Appellant, in the 
Account Sales annexed to his Anſwer, expreſſed the Price, and ſet forth the Names of the Perſons 
to whom he fold the ſame, who were all of them refdent at Calcutta; and, in the Courſe of the 
Proceedings, the Appellant repeatedly reminded the Plaintiffs thereof, and that, if they queſtioned 
thoſe Sales, the Buyers were on the Spot, and might be examined. In the Courſe of the Cauſe, the 
Plaintiffs examined ſeveral of theſe Buyers as Witneſſ.s, who, inſtead of falſify ing the laid Ac- 
counts, have verified the fame in every Inſtance, both as to Price and Quantity. The Appellant 
did not examine any Witneſſes in Support of the Calcutta Sales, except with reſpect to ſome par- 
ticular Articles objected to by the Plaintiffs, apprehendirg it tobe a Matter, which was ror properly 
in Iſſue before the Hearing, and, in the Courſe and Nature of the Proceeding, only fit to be 


inquired into and aſcertained upon the Account, in caſg he ſhould be decreed to account with the 
Plaintiffs for the Price at which he ſold thesſaid Cond | | 


IX. For that the ſaid pretended Medium Price of 25 Rupees 6 Annas was not founded on any legal Evi- 
dence whatſoever, and was a mere ex parte Calculation, framed from Eight of the Plaintiffs Ex- 
hibits, marked B, No. 1, 2, 3,4, 5. 7, 8, 9, without the Appellant's having had any Oppor- 
tunity to controvert the ſame, by examining Witneſſes in relation thereto; and the ſaid Court 
hath not decreed any Allowance to the Appellant for the Charges of Merchandize, Warchouſe- 
Rent, Commiſſion, or other Charges attending the Sales of the ſaid Cotton. 


X. For that the ſail Calculation appears to have been formed from the Sales between June ard December 
17 26. contained in the Plaintitis ſaid Eight Exhibits, amounting to 2,312 Maunds 39 Seer + Chit- 
tucks, and to 58,639 Rupees 4 Annas, which, at an Average, amounts to 25 Rupees 6 Annas 
per Maund, without bringing into the Account, the Sales of a much larger Quantity of Cotton be- 
longing to Governor Hraddyll, admitted in the Cauſe to have been ſold by publick Outcry the 
24th of October 1746. at 20 Rupecs 8 Annas the Maund, and of the Ship William's Cotton, fold 
a tew Days afterwards, by publick Outcry, for 19 Rupees 4 Annas the Maund. 


XI. For that, inſtead of the ſaid Court of Appeal's decreeing the Appellant to pay the Plaintiffs a/! the 
Cofts, in which they have compriſed the Coſts in botb Cauſes, and which the Regiſter hath taxed 


at 5,467 Rupees 2 Annas, the ſaid Court ought to have decreed the Plaintiffs ro have paid the 
Appellant the Colts he had been put to in the Original Suit. | 


XII. Mr. Holwell, in the Progreſs of the Cauſe, repeatedly inſiſted, That it was an exalted Maxim of Equity, 
that where-ever a Perſon did Wrong or Iniquity, he ſhould not have Equity; and the Court of 
Appeals having determined the Appellant did Wrong in the Firſt Contract, appear to have been 
of Opinion, there was to be no equitable Rule obſerved in the Quantum or Degree of puniſhing 
him, ſince the Decree and Orders complained of can be juſtified on no other Principle. 


With reſpect to Mr. HeolwelPs Croſs- Appeal, the ſaid Man Mullick humbly hopes the ſame ſhall be 
daiſmiſſed, with Coffs - Mr. Holwe!l thereby inſiſts, the Appellant, inſtead of accountingfor the Cot- 
ton in queſtion at 25 Rupees 6 Annas the Maund, ought to be charged with it at 28 Rupecs 8 
Annas the Maund, The Cotton in queſtion arrived, Part in June, and the reſt in OZober 1746. ; 
the 690 Maunds, which the Appellant received in June 1746. were fold in that Month; and what 
arrived in OZober following, was all, except about 47 Maunds, the Refuſe and damaged Part of 
the Whole, fold between that and December 1746.—But as the Court of Appeals, in computing 
the ſaid Medium of 25 Rupees 6 Annas the Maund, took into the Account the Sales made by 
other Perſons at the high Prices it bore in Zuly, Auguſt, and September, when the reſt of Mr. Da- 
vis's Cotton was not arrived ;—and as Cotton in Fanuary, February, and March following, after 
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